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Cook Inlet Region, Inc., hereby gives notice of written ex
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Dear Mr. Caton:
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We understand that the Commission is considering whether to offer a deferral of
broadband pes C block installment payment obligations.

While we disagree with any departure from the established C block rules. we do believe
that - to the extent the Commission is considering such an optton - the Commission must itJ::e
the opportunity to amend the C block promissory notes and security agreements to perfect the
Commission's position in any subscqpent bankruptcy proceeding.

I am enclosing an article.entitled "Prepetition Waivers ofthe Automatic Stay: A S¢C'woo
Lender's Guide," which is particularly instructive on this issue.

Steve C. Hillard
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Prepetition Waivers of the AutolDatic Stay:
A Secured Lender's Guide

By iHichael St. Patrick Baxter*

INTRODUCTION
The automatic stay is one of the most ft)rmidable obstacles to a secured

lender in the bankruptcy of a borrower. Immediately upon the filing of a
bankruptcy petition, the automatic stay of section 362(a) of the Bankruptcy
Code I comes into effect, prohibiting almost all actions, formal or informal,
that may be taken by any person against the debtor or its assets. 2 This

*Partner, Covington & Burling, Washington, )lC.; memher of the bars 01" the District of
Columbia and Ontario, Canada. I am grateJiJl 10 Philip R. Stansbury, Oscar 1\1. Garihaldi,
PatrickJohnson,Jr., Evan D. F1aschen, andJoan S. Baxter Ii)!" their insightlill (omlTlents Oil

earlier drafts ol"this Article. Special thanks to my associate Maneesha Mithal for he' assistallce
in the preparation 01" this Article. The views expressed are solely those 01" the author.

\. Bankruptcy Reform Act of 197B, Pub. L. No. 95-591l, 92 Stat. 25-l9 (codified in scat
tered sections 01" II US.C. and 28 U.S.C.), as amended bv Bankruptcy Amemlnwnts and
Federal Judgeship Act of 19B4, Pub. L. No. 9B-353, 98 Stat. 333 (codified as amellded in
scattered sections of II U.S.C. and 2B US.C.); Bankruptcy Judges, United Stalt·s "Irustees
and Family Farmer Bankruptcy Act of 1986, Pub. L. No. 99-554, 100 Stat. 31 H (codified
as amended in scattered sections of 11 US.C. and 2B US.C.); Retiree Belll'fits Bankruptcy
Protection Act of 19BB, Pub. L. No. 100-334, 102 Stat. 610 (codified as amended in scallned
sections of II US.C.); Omnibus Budget Recon<"iliation Act of 1990, Pub. L. No. 101-508,
104 Stat. 1388 (codified as amended in scattered sections of II US.C.); Criminal Vi(·tims
Protection Act of 1990, Pub. L. No. 101-581, 104 Slat. 2865 (codified as amended in scalll'red
sections of II U.S.C.); Crime Control Act of 1990, Pub. L. No. 101-647, 104 Stat. 478'l
(codified as amended in scattered sections of II US.C. and 28 U.S.C.); .Judicial Improve
ments Act of 1990, Pub. L. No. 101-650, 104 Stal. 5089 (codilied as amellded in scaltered
sections 01" II U.S.C. and 28 US.C.); Treasury, Postal Service and (;eneral Govertlnlt'llt
AppropriatiollS Act of 1990, Pub. L. No. 101-509, 104 Stat. 13119 (codified as amended in
scallcred sections 01" 211 U.S.C.); Department 01" CO/llmerce,Justice, and State, the .Ju<liciary,
and Related Agencies Appropriations Act of 1994, Pub. L. No. 103-121, 107 Stat. 1153
(codified as amended in scaltered sections of 2B US.C.); Violent Crime Control and I,aw
Enforcement Act of 1994, Pub. L. No. 103-322, § 320934, lOB Stat. 197(i, 213:1; and Bank
ruptcy Reform Act of 1994, Pub. L. No. 103-394, 108 Stal. 3146 (codified as amended in
scaltered sections of II U.S.C., 18 US.C., and 2B US.c.) Ihereinafter Bankruptcy Codel.

2. Section 362(a) of the Bankruptcy Code provides:

Except as provided in subsection (Il) of this st'nion, a petilion filed under senion 30 I,
302, or 303 of this jtle, or an application filed under senioll :'I(a)(3) of the Se... ,rili,·s
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elketively stops the secured lender in its tracks and precludes the lender
from cOl11nwncing or continuing any action to enf(lrce its lien rights with
out relief from the bankruptcy court.

As a result of the recent rulings of several hankruptcy courts, many
lenders are now arming themselves with what has been hailed as a new
def(.nse to the automatic stay the prepetition stay waiver. Long thought
to he unenforceahle as against puhlic policy, a few courts have recently
held prepetition stay waivers to be enf()rceable. Some courts that have
addressed the issue, however, continue to refuse to enforce stay waivers on
pubh: policy grmll'ds. Hecaus~ the issue has not been addressed hy many
courts, it is hard to predict how it ultim<.tcly -.viII be resolved. NO'1etheless,
on the basis of the few decisions that have addresseJ the issue, the tre.ld
appears to be moving toward the enforcement of stay waivers.

The issue of whether prepetition stay waivers are enforceable is a dif
ficult one. The difllculty reflects the tension between the public policies
favoring out-of-court workouts on the one hand and protecting the collec
tive interests of the dehtor's creditors on the other. Bankruptcy courts that
have tackled the issue have used several different approaches. Not sur
prisingly, the results appear to be conflicting.

The purpose of this Article is to offer some guidance to secured lenders
in the use of prepdition waivers of the automatic stay. I\S a fflundaticn,
the Article includes a discussion of the legal theories currently applied in
the el.forcement or invalidation of prepetition stay waivers. An analysis of
whether such waivers are unenforceable on public policy grounds, how
ever, is beyond its scope. 1

Investor Protection Act of 1970, operales as a stay, applicable to all entities, of
(I) Ihe eon,meneement or continuation, including the issuance or employment of

process, of a judicial, administrative, or other action or proceeding against the dehtor
that was or could have been commenced before the commencement of the case under
this title, or to recover a claim against the debtor that arose before the commencement
of the case under this title;

(2) the enforcement, against the debtor or againsl property of the estate, ofajudgrnent
obtained before the commencement of the case under this title;

(3) any act to obtain possession of property of Ihe estate or of property from the estate
or to exercise control over property of the estate;

(4) any acl 10 crealI', perfect, or enforce any lien against property of the estate;
(5) any act 10 create, perfect, or enforce against properly of the debtor any lien to the

extent that such liell secures a claim that arose before the commencement of the case
under this title;

(6) any act to collect, assess, or recover a claim againsl the debtor that arose belOIT

the commencement of the case under this title;
(7) Ihe setolf of any debt owing 10 the debtor that arose before the commencement

of the case under Ihis title against any claim against the deblor; and
(8) the commencement or eonlinuation of a proceeding before the United Slates Tax

Court concerning the debtor.

: I u.S,C. § 362(a) (1994).
3. For a discussion of this issue, see, e.g., \Villiarn Bassin, II"h_~ Courts Should RejU.se to Eriforre
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Part I of this Article examines the stay waiver case law. At first blush,
much of the case law appears to be conflicting. The author contends,
however, that if one looks past the judicial rhetoric to the 1:ll"ts of each
case, it becomes apparent that the results of the cases are recoucilable on
the basis of the debtor's likelihood of reorganization. Part II of the Article
discusses the factors that appear to be iuflucntial in thc judicial enl(lrn'
ment of prcpetition stay waivers. It is argued that the single most important
lactor in Lhe enfoH'ement of a stay wainT is the ddltor's prospect of n'
organization.

The author concludes that stay wai\"lTs, while not capable of ncutral
izing the automatic stay, <:re usefil1 devices to sccured lenders li)[" sevcral
reasons. First, a sta} waiver provides an additional ar~umcnt If)!" stay relief.
Second, it may preclude the debtor li'om objecting to a lilt-stay motion.
Third, it may shift the burden of production in the lilt-stay hearin~ fi'OIIl
the moving creditor to the debtor. Finally, it may reduce the home-court
advantage the debtor often enjoys in bankruptcy COUl'l. The Article in
cludes several model provisions that m,'y be used by secured lenders in
workouts.' The author, however, counsels against the indisniminall' usc
:)f prepetition stay waivers. Their use should Ill" limited to workouts in
which the lender reasonably believes that the dehtor would ha\T no real
istic prospect of reorganizati')I\ in the tTent of its bilure 1()lIo\\'in~ the
workout. The indiscriminate usc of prepetition stay Wai\lTS, it is con
tended, is ineflective and potentially destructi\"(' to tilt' tin itT.

THE CASE LAW
Courts have taken three basic approaches in addressing the t'nl(J!"cea

hility of prepetition waivers of the automatic stay. The lirst approach is to

uphold the stay waiver in broad terms. The second approach is to reject
the stay waiver as against public policy. The third approach is til determine
the enforceability of the stay waiver on a case-by-cast· hasis.

CASES UPHOll)ING S1:.tr IE1IrERS IN BROAD TERMS

The first reported case uphulding a prept'lition stay waiver was in I ~)!lll.

While the early cases in which stay wai\'Crs wen' upheld ilt\olved single
asset debtors filing for bankruptcy in had 1;lith, the language oftht'se cases
was quite broad and did not restrict tht· cnli)["(Tment of tht· stay waivlT to
the facts of the particular cases.

Pre-Pet;t;on Agreement! that lIa;,'e Bal1f"uplry:' ..lulrl1lll/l11 SIIiV /'UI/';';"I/. :!B I:->\). L. R IX. I (1'1'11).
and \\'illiam.J. Bmlll·lt, n'epel;t;ol1 II iill'fT! I/jlftF . III/OIl/aI;, Slav-: .lu/ol/II/I;, /':n/o/un/fIIl /';"uIII,
Auton/at;c "Iruuble. 5.1 BANKR. L. & PIC\I:. :!:l7 (!llIH').

4. "rhe rnodd provisions consist of .. pre)lclitioll slay waiuT, <I rl'prn.t'tHatioll Irgardin,l!;

the debtor's prOsp('cl of reorganization, and a I'qHTsclIlatioll n',I!;"nlill~ tilt, dl'l)lor"s equity
ill th.. ClJllatnal. See ;1!Fa "otes 77, (1'1. a"d 'Ill.
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In re Citadel Properties, Inc.

1// IP Citadd I'm/lalil'.l, 1//1'.," was the first n'ported case to uphold a pre
pt'lition waivlT of the automatic stay. In Citadel l'm/mtifl, the debtor had
debulted on its obligations to a seculTd creditor and entered into a settle
ment agreen\('nt pursuant to which the creditor would becntitled to iIll
nwdiate n,lil,f !i-oIll the automatic stay if the debtor were to lile a pt'lition
in bankruptcy. The debtor lilt'd till' bankruptcy and the creditor moved iiII'

relief li'om thl.' automatic stay pursuant to the terms of the settlement
agreement,

The bankruptcy court grantcd rdid' on two grounds, First, thc court
held that ntllicient c;;use cx:sted lilf lining the stay bccausc the bankruptcy
petition was lil,'d in bad faith. li 'I'll<' court made a finding of had faith
based on thtTl' IIIa III bctors: (i) the debtor was not an ongoing business
that could hav'.' beell rehabilitated, (ii) the debtor likd iiII' bankfllptcy less
thall olle hOlll' prior to the scheduled foreclosure of the property, and (iiI)
tht, (!cbtor had no realistic probability of a successful reorganization.7

Alternatively, the court held that the creditor was entitkd to enli)rce the
terms of the prqlt'tition agreement lining the automatic stayH In enl(lrcing
the stay waiver, thc cuurt cited three cases which, acconling to the court,
"conti'onted similar issues and dl,termined that pre-pet it ion agreements
regarding relief tium the stay w'~re enlilrceable in bankruptcy. "'1 A review
of those cases, however, reveals that, in I;Kt, no such precedent existed.
The lirst case cited by tlh~ court, III re bltenwliollal SU/I/I!,V Corp. (i/7;1II1/1II,
1111'., III did not evcn involve a prepetition agn'l'nll'nt Ii II' lining thl' automatic
stay. The second case cited, nus.s. Partl1m II'. 'nicker (Ill re B.US..~'. Partners
I), II dealt not with a prepetition agreement but with a postpdition, court
approved agreement to lin thc stay. Finally, in the third case citcd by the
coun, III re GulfBeach Del'elopl/lellt Corp., I ~ the prepetition agreement did not
contemplate the ClHlSl'quences of a bankruptcy, much less waive the pro
tl'('(ion of the automatic stay. Thus, some comllll'ntators have strongly
criticized the reasoning of the Citadel Proper/ie.1 court fi,r upholding the
prepetition waiver of the automatic stay. I:;

:>. Ill; B.R. '275 (Ibllkr. 1\1.D. FL.. 1'}HIl).
b. ld. at '277.
7. ld. at 27b.
B. ld. at '277.
'I. Id. at '27l>.
Ill. 7'2 B.R. :>10 (Bankr. 1\1.D. Fla. I'JIll).
I I. :17 B. R. :lIB (Bankr. 1\ I.D. I·la. I 'll! I).

1'2. ·lB B.R.IO (Ballkr. I\I.D. Fla. I'IW,).
I :l. Sf" Bass;II, .Iupm 1101" :l, at 9 ("[1111 111//' (;iladd,.!"dW· Proctor <Trom'ollsly cited se\''fal

Cast·s in all d1(,rt to jllstil)' cnforc;n!/; all independellt pr"-petitioll a~I'l'eIlH'nt that pllrported
to \\ain' the alltomatic stay. "); Daniel B. no~art, (;alllt'< l.a",)'m PIa)': IlIlll'm of Ihf ,Iulolllall(
Sill)' ill HllnAlUpl,)' alld Ih, SiIlJ:I, .hltl Loall II (nAoul, 43 UCI.,\ L. REV. 1117, II:lB 11')%)
("Perhaps th" most ol"'iolls lIaw in the opinions supportin~ the waivers (Ciladel hol"rl", and
Club Jillnr) is the nnnts' In"I\)' rdiance on scanty alld questionable precedent. ").
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Regardless of the questionable precedent upon which the Citadel Prop
erties court relied, its enforcement of the stay waiver was broad and un
aualified. The court held simply that "the terms of the pn~petition stipu
lation are binding upon the parties." I ~ As such, Citadel Properties provided
lenders with a sweeping precedent on which to rely when seeking enforce
ment of stay waivers in workout agreements.

In re Club Tower, L.P. and In re Hudson Manor Partners,
Ltd.

After the Citadel Properties decision, Judge Hugh Robinson, Jr., of the
US. Bankruptcy Court for the Northern District 01 Georgia, issued two
decisions upholding prepetition waivers of the automatic stay. In III re Club
'Tower, LP,15 the debtor and a secured lender entered into a forbearance
agreement which provided that, as long as the debtor fulfilled certain con
ditions, the lend~r would not exercise its secured-creditor rights. As part
of this forbearance agreement, the debtor agreed that the lender would
be entitled to immediate relief from the automatic stay if the debtor filed
for bankruptcy. Like the court in Citadel Properties, the bankruptcy court in
Club Tower granted the lender relief from the automatic stay on two alter
native grounds: (i) the filing was in bad faith, and (ii) the existence of a
prepetition waiver of the automatic stay. Iii

The Club 'Tower court found that the debtor had filed for bankruptcy in
bad faith because the debtor had only one asset, no employees to protect,
and virtually no possibility of rehabilitation. 17 The court found bad faith
even though the debtor claimed there was sufficient equity in the coliat
eral.lH According to the court, even if there was a possibility of successful
reorganization, this factor could not transform a finding of bad faith. 19

Notably, the debtor's allegation of equity in the collateral did not prevent
the ,~ourt from finding that "[t]here is no going concern to preserve, there
are no employees to protect, and there appears to be little hope of reha
bilitation. "20

Alternatively, the court granted stay relief to the lender because of the
prepetition stay waiver.21 The court distinguished prepetition waivers of
the automatic stay from waivers of full bankruptcy protection by noting
that, in the case of a prepetition waiver, the debtor still has the right to
conduct an orderly liquidation, to assume or reject executory contracts,

14. Ciladel hoperllf', Ill> n.R. at 276.
15. 131l n.R. 307 (Ballkr. N.D. (;a. 1991).
lb. /d. at :lIO.

17. Id.
18. Id.
19. Id.
20 Id.
:11. ld. 'II :l I I.
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and to enjoy other protections of the Bankruptcy Code.n Moreover, the
court noted that enforcement of the prepetition waiver would encourage
out-of-court settlements.T\

The facts of IT! re J/udJOT! Manar PaTtners, Ltd.,H were similar to those of
Club lower. In J/udson Manor, Judge Robinson upheld the stay waiver em
ploying the same reasoning he articulated in Club TOwer, with one signifi
cant dilli·rence.2" The court's holding in J/UdIOTI AfanoTwas not alternatively
based on a finding of bad faith on the part of the debtor. Rather, the court
granted the creditor's lift-stay motion simply on the basis of the prepetilion
stay waiver. 2ti

It is not evident in Hudson MunOT whether the debtor argued that there
was a realistic prospect of reorganization or that there was equity in the
collateral. One effect of the stay waiver in Hud50T! ManoT was to shin the
burden of production from the moving party to the debtor, It appears th~

debtor failed to produce any evidence as to its prospect of reorganization
or its equity in the collateral.27

Club TOwer, Hudson Alanor, and Citadel Properties created strong legal prec
edent supporting the enforcement of prepetition waivers of the automatic
stay. rvluch criticism, however, has been leveled at these and other cases
that broadly enforce prepetition stay waivers.2B As previously noted, it is
true that the legal precedent cited by the bankruptcy court in Citadel Prop
erties, the first reported case to enforce a prepetition stay waiver, is ques
tionable at best. 1\loreover, the argument advanced by cases, such as Club
lower, that a stay waiver does not really deprive the debtor of the protection
of the Bankruptcy Code appears shortsighted and somewhat disingenuous.
As a practical matter, if the stay is lifted in favor of a secured creditor in
a single-asset case or a case in which the collateral is necessary to the
future of the debtor, the enforcement of a stay waiver will surely signal the
end of the bankruptcy case.29

Regardless of the merits of the arguments against the enforcement of

22. /d.
23. /d. at 312.
2-1-. 28 Collier Bankr. Cas. 2d (I\1B) 221 (Bankr. N.D. Ga, 1991).
25. Id. at 222.
26. /d, at 223.
27. In a prepetition agreement, the debtor had also COilceded that it had no equity in the

collateral and that the collateral was not necessary to any reorganization. /d.
28. See, e.g., Farm Credit of Cent. Ha., ACA v. Polk, 160 RR. 870,873 (I\I.D. Fla. 19'13j;

[II re Sky Group Int'l, Inc., 108 RR. 86, 88-89 (Bankr. WD. Pa. 1989); ,lee atlO Bassio, \Upra
note 3; Bogart, ,<upra note 13, at I 117; Burnell, supra note 3.

29. Prepetition stay waivers are less likely to be obtained in cases where the collateral is
not necessary to the debtor's future because, in such cases, neither the collateral nor tlw
lender is important enough to the debtor to warrant an agreement to !(ive up the protection
of the automalic stay. Moreover, if the debtor gives a stay waiver to such a lender, it is
reasonably certain that the debtor's other secured lenders will not rest until they ton receive
~ stay waiver.

Prepetition Stay \\'ain'rs 583

prepetition stay waivers, however, the reality is that there is now significant
case law in support of their enforcement. It cannot be disputed that some
bankruptcy courts are now inclined to enforce stay waivers. JO Therefore,
although the debate will surely continue, secured lenders would be well
advised to know the parameters within which the enforcement of a pre
petition stay waiver is most likely.

CASES RE]EC11NG STAY H~41VERSAS AGAINST PUBLIC
poucr
Despite the existence of the legal precedents supporting the enfurcement

of prepetition waiver~ of the automatic stay, some courts have refused to
enforce them on public policy grounds. These cases seemingly contradict
the cases that enforce stay waivers. If one looks past the judicial rhetoric
in the opinions and examines the facts of each case, however, it becomes
apparent that the results of the cases are reconcilable on the basis of the
likelihood of the debtor's reorganization. In the cases rejecting slay waiv
ers, the underlying, although often unarticulated, reason fiJr the rejection
is that there was a realistic prospect of the debtor's reorganization or, at
least, there was no evidence that the debtor did not have a realistic prospect
of reorganization. In this fundamental regard, these cases are essentially
identical to the cases that have enforced prepetition stay waivers.

In re Sky Group International, Inc. and Farm Credit of
Central Florida, ACA v. Polk

Two bankruptcy courts have unequivocally invalidated prepetition waiv
ers based on their effect on third parties. First, the bankruptcy court in In
re Sky Group International, Inc.,11 refused to enforce a prepetition stay waiver
entered into between the debtor and a creditor bank. The debtor agreed
to assume the debts ofanother entity that were owed to the bank. Included
in the assumption agreement was a provision to the effect that, in the event
of bankruptcy, the debtor would consent to the bank's motion for relief
from the automatic stay. Subsequently, an involuntary bankruptcy petition
was filed against the debtor. The bankruptcy court refused to enforce the
stay waiver, stating that the purpose of the automatic stay is to protect all
creditors and treat them equally.:J2 If the waiver was enforced, the court
reasoned, one creditor would have benefitted at the expense of all others. '1'\

The critical point in this case, however, appears to have been the court's
finding that the bank's claim was adequately protected in the bankruptcy

30. "The apparent trend in decisinnalla,,; parti("ularly in tilt' ("011 text l)rsin~k asSt't ("as("s,
is to enforce contractual waivers of the automatic stay." '" re Pease, 19S B.\{. ·nl, ,I :12 (lhllh.
D. Neb. 19%),

31. 108 RR. 86 (Bankr. W.n. Pa. 1989).
32. /d. al 8Y.
33. /d.
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proceedings because the value of the collateral substantially exceeded the
bank's claim.:H This was not a case where there was no realistic prospect
of reorganization. In this crucial respect, this case is both distinguishable
from, and reconcilable with, the cases that have sustained stay waivers.
Looking past its strong rhetoric, the result in Sky Group is easily reconciled
with those cases enforcing stay waivers on the basis of the debtor's prospect
of reorganization.

In Farm Credit qf Central Honda, ACil v. Polk7' the district court affirmed
the decision of the bankruptcy court, which had refused to enforce a pre
petition waiver of the automatic stay.'it. In so doin~, the cistrict court dis
tinguished this case from prior cases ir which prepLtition wai'/ers were
enforced. The court noted that, in cases in which the waiver had been
upheld, the facts disclosed a bad-faith, single-asset bankruptcy L:ase with
no possibility of successful n.organizationY In Polk, the court found a
successful business enterprise with a significant number of employees and
creditors. :ill The Polk court refused to enforce the prepetition stay waiver,
noting that upholding the waiver in business enterprise cases would be
inconsistent with the objectives of the automatic stay, which include pro
tecting all creditors and treating them equally. :i9

Again, it appears that the critical point in Polk. was the bankruptcy
court's finding that there was a reasonable possibility of a successful re
organization within a reasonable time. lo This was not a case where there
was no realistic prospect of reorganization. Therefore, as in Sky Group, the
result in Polk is reconcilable with the cases that have sustained stay waivers
on the basis of the debtor's prospect of reorganization.

In re Jenkins Court Associates Ltd. Partnership

The bankruptcy court in In re jenkins Court Associates lid. Partnenhip41
articulated a different theory for its refusal to enforce a prepetition stay
waiver. The court held that the enforcement of a prepetition waiver would
be tantamount to a restraint against filing for bankruptcy,42 which clearly
is unenforceable as against public policy. In jenkins Court, the stay waiver
provided that the "lender shall immediately be entitled to refief from the
stay."43 The court refused to enforce this provision on the basis that its
enforcement in a single-asset case would be equivalent to enforcing a

34. Id.
35. 160 BR. 870 (M.D. Fla. 1993).
36. /d. at 875.
37. /d. at 873.
38. Id.
39. Id.
40. Jd. at 874.
41. 181 B.R. 33 (Bankr. E.n. Pa. 1995).
42. /d. at 37.
43. ld. at 35.
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waiver of bankruptcy protection.H Just as a waiver of bankruptcy protec
tion is against public policy, the court reasoned, a waiw'r of the automatic
stay is against public policy as well. 15

While this case may appear to conllict with Hudsoll i\/allor and other
cases sustaining stay waivers, the results of the cases are consistent. One
must look past the judicial rhetoric. Although the articulated basis for the
decision in jenkins Court was public policy, it is submitted that the decision
actually turned on the fact that th~re was no e\·idence of the likelihood of
the debtor's reorganization. First, the lender in ]fIIkills Court made no at
tempt to adduce any evidence on the debtor's prospect of reorganization.
The lender, to the surprise of the bankruptcy court, relied solely on the
stay waiver and on the debtor's prepetition admissions in the waiver that
there was no equity in the collateral, no chance of a successful reorgani
zation, and bad faith in the filing of the bankruptcy petition.lt> Therefore,
apart from the stay waiver, there was no evidence before the court as to
the debtor's prospect of reorganization.

Second, the parties in jenkim Court had stipulated that the bankruptcy
court s!lould not conduct an evidentiary hearing as to whethl'r the auto
matic stay should he lifted but should only resolve the legal question of
whether the stay waiver alone entitled the lender to stay rdief. A stay
waiver, by itself; will not result in the lifting of lhe automatic stay if the
circumstances for stay relief under sen ion 362(d) of the Bankruptcy Code
do not otherwise exist;17 there must be other cause for stay reliePIl Be
cause the lender in ]enkins Court failed to adduce any evidence that the

44. Id. at 37.
45. /d. Courts upholding prepelltlon stay wain'rs have categorically rejected the view

articulated in Jrnkin.l Court and have distinguished prepetition stay waivlTs li'oll1 waivers of
the right to file bankruptcy. See, e.g., In re Club Tower, L.I', nll B.R. :W7, :1l1-12 (Bankl'.
N.D. Ga. 1991). These courts note that, unlike a restraint against bankrnptey which involves
a waiver of all rights and benefits the debtor wOlild otherwise ha\'!" prepetition waivers involve
the waiver of only a single benefit of the Bankruptcy Code, '1'111" debtor still enjoys the right,
among other things, to "condun an orderly liquidation, discharge debt or pay it back on
different terms, assume or reject exeeutory contracts, selll'roperty free and dear ofliens, and
pursue preferences and fraudulent conveyance '·Iaims." ld. at 31 I.

45. The eourt noted that it was

somewhat perplexed as to why,lCP lthe lender I aglTed to bifllfcate the issues alld rest
011 the very limited reuml now beilln' Ih(' (:ourt . .I( :p's exdus;\'(' ,diance on the ad
rn'",<;.inns in SCTI;:'rl 'Vdl(ii) and (iii) PI' ~h(' Second AJlll'lItkd SCUIc-IlH'lIl l\.gn·(·IlH'lIf as

proof that (I) the Debtor has no equity ill the Project and has no dWJHT ofa successl;,1
reorganization, and (2) that the Debtor commclI(Td this I,ankruplcy casc ill bad bilh.
is ill-founded.

Jenkin, Court, 18l B.R. al 36.
47, Id.
48. Of course, if causc exists f(,r stay relief IInd('r § %~(d)( I) ()J' (2) of the Ballkruplc) (:ode,

II US.C. § :l62(d)( I), (2) (1994 & Wt"S1 Supp. I <j<jtj), it llI"y be aq~lIed thai a st"y waiver is
superfluous. A stay wainT, 1,,)\\C\·n. llIay still provide ,uh'alltag"s III Ihe secured kllrkr.
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dl'btor );'ckcd any realistic prospect of reorganization or that otllf'r cause
existed 111I' stay rdid; the b;Htkruptcy conrt did exactly as one would have
exptTtt'd: it tknit'd tl1l' lender's Illotion fiJI' stay rdief.!'1 Despite its rhetoric,
the result in this case is consistent with thl' cases that have sustained stay
watvers.

()filnpurlalll (' ill.7nikillJ C·:·~ui. i:'l that ,h~· L;1iilruptcy court did nat ~urn

marily dismiss thl' dl'btor's admissions of no equity in the collateral and
no chance of a sUCl:t'ssful reorganization. The court held that it would
considlT these admissions at the evidentiary hearing as a significant factor
in determining whether the lender should be granted relief from the au
tomatic stav. :,11 Therl'fi)n~, althou[;h th..: stay waiver was not enfi)rced, tho?
debtor's admissions of no equity and no prospect of reorganizalion would
be of assistance to the lender in persuading the court at an evidentiary
hearing that the swy should be lilted.',1

In re Pease

One recent bankruptcy case invalidated a prepetition waiver of the au
tomatic stay on novel grounds. In In re Pease,'>2 the debtors and a creditor
bank entelTd into a prepetition agreement which contailled two prohibi
tions. First, the debtors were prohibited from filing a volulltary bankruptcy
petition. Second, if the debtors IiiI'd such a petition, the debtors were
prohibited from resisting both a motion to lift the automatic stay and a
motion tn dismiss thc hal'kruptcy case.

The hank clllllTded that thc prohibition against filing flJr bankruptcy
was uncnforceable but sought to enflJrce the debtors' waiver of the auto
matic stay. Although the bankruptcy court acknowledged that the trend in
the case law was to enllJrce pl-epetition stay waivers, it held that the waiver
of the automatic stay was unenfl)reeable per .Ie for several reasons.:>"l First,
the court reasoned that the waiver was invalid because the pre-bankruptcy
debtor did not have the capacity to waive the rights bestowed by the Bank
ruptcy Code (1) a Chapter II debtor-in-possession, which is a separate

-l'l. Indeed, it is possible that the ballkruptcy court would have ellliHlTd the stay waiv.....
ir the lender had p"t lluward pt'rsllasive ..vid... nce that the ckbtor did not have any realisti..
prospect or reorp;anization. See .lenkim Court, IBI B.R. at :>7 (emphasis added), whl'fe th...
court noted:

In the ab.,en..e ~r a (IImp/ele e1'identiary ilearing 1('/""in otiler ground, .for modifying the .llay are

estab/niled. the COllrt bcli...ves that enli""'el1lent or the pre-petition waiver or the auto
luatit' stay in this instance too rlosely approxinlatcs tht' ntOIT r("viled prohibition against

filing lin bankruptcy pmtection. Accordingl); th" wai""r or tIll' automatic stay ... will
110t hl' cnfinccd.

:JU. ld.
:J I. ld.
:J2. 11)') B.R. ·nl (Banke. D. Neb. 1')96\.
Yl. ld. at -l:l:l.
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entity with separate rights and fiduciary duties to creditors.:>! Second, the
court deduced that the Bankruptcy Code explicitly ill\"alidates provisions
of pri\'ate agreements that deprive the debtor of the use and benefit of
property upon the filing of a bankruptcy caseY' Finally, the court reasoned
that the Bankruptcy Code extinguishes the private right to contract around
its pssent ia I provisions. 56

Although articulated dillerently than other courts that have invalidated
stay wai\'ers, the decision in PeaJe essentially was based on the court's desire
to protect the other creditors in the casco '>7 In Pease, the creditor seeking
to enfllrce the stay waiver was fully secured and the potential detriment to
other creditors. if the waiver was enforced, would have been substantial.
Again, it was not a case where there was no realistic prospect of the re
organization of the debtor. Therefore, the result in Pease is reconcilable
with the cases that have sustained stay waivers on the basis of the debtor's
prospect of reorganization.

COURTS UPHOU)/NG ,Hill- HiHITERS ON A CASE-Bl ~CtSE
BASIS
Sevcral courts have rejected the argument that prepetition waivers are

agaimt public policy but these courts also contend that stay waivers should
not he cnfl)["ced in all circumstances. They have held that the enforceability
of stay waivers should be determined on a case-by-case basis. A review of
these GiSeS reveals, not surprisingly, that the single most important factor
in the enforcement of a stay waiver is the debtor's prospect of reorgani
zation.

In re Cheeks

In In re Cneeks,5B a debtor entered into a forbearance agreement which
provided that, if the debtor filed for bankruptcy, it would not oppose or
ol~ject to the secured creditor's motion for relief from the automatic stay.
The debtor subsequently filed II.)r bankruptcy under Chapter 13 of the
Bankruptcy Code. The creditor filed a lilt-stay motion based on the debt
or's prepetition waiver. The debtor opposed the motion_ Significantly, nei
ther the Chapter 13 trustee nor any other creditor or party in interest
opposed tlte motion. The bankruptcy court upheld the waiver.:J

'"

:J1. ld.
:J:l. ld. "t 4:n-3·1
:Jli. /d. "t -l34.
:>7. Tht' {"ourt staled that tht' 'judicial eulfUU'lIwllt of a l'()1I1Iattual wai\'l'r of tht' aulo

IHatie stay would pennit a single creditor to opt (Jut of the ('oHcni\'(' pro('n,~ Ill<lndatnl h~

the Bankruptcy Code to th... potellli,,1 detriment of till' dehtor "nd other creditors. This shoull
not 1)(' permitlt'd." /d.

SIl. Ili7 B.R. BI7 (Bankr. D.S.C. IlJ'lli
:J'l. ld. at B2U.
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First, the court noted that the enforcement of prepetition waivers was
not restricted to single-asset cases. f '" Secund, the court observed that it
would have considered the objections of other parties. bl Finally, the court
reasoned that where, as in this case, the debtor was the only party objecting
to the creditor's lift-stay motion in derogation of its prepetition waiver, the
debtor's objection would not be heard and the lift-stay motion would be
treated as if it were unopposed.b2 The court noted:

These Iprepetition stay waiver] agreements do not oust this Court's
Jurisdictillll to hear objections to stay relicf filcd by other parties in
interest. It ~imply me".ns that this Court w:ll give ne, weight to a
Debtor's objection as this cOl.flicts with and is in deroe;ation of the
previous agreement. When there are no other objections to stay relief,
this Court looks upon the motion to lift the stay as being totally
unopposed and will render relief as though the motion is in defimlt.b3

Cheeks represents the high-water mark on the enforceability of stay waiv
ers. The decision is remarkable for its breadth and resoluteness. It reaf
firmed, in unequivocal terms, that stay waivers are not unenforceable per
Je. The Cheek\ court refused to limit stay waivers to single-asset real estate
cases.64 Most importantly, it used the existence ofa stay waiver to preclude
any attempt hy the debtor to oppose stay relief. The significance of this
latter point cannot be overstated. The stay waiver allowed the secured
creditor to obtain stay relief on a default basis despite the objections of
the dcbtor.h5

Again, however, the critical fact in Cheeks was likely the absence of any
realistic prospect of the debtor's reorganization. Although the court did
not make any findings regarding the debtor's likelihood of reorganization,
it may be reasonably inferred that the debtor had no realistic prospect of
reorganization because neither the Chapter 13 trustee, the creditors, nor
other parties in interest objected to the lift-stay motion.

In re Powers

In Irl re Powers,fi6 the bankruptcy court held that a prepetition stay waiver
is enforceable in appropriate circumstances. The court stated that a stay

60. /d. at 819.
61. ld.
62. /d.
61. Id.
64. Although Chub was a Chapter 13 cas" and may b" distinguislll'd on Ihal hasis, Ihe

court explicitly refused to limit its ruling to Chapter 13 cases. Su ld. (stating "lain individual
debtor in one chapter should have no greater abili'y to escape the hurdens of an agreement
after receiving its benefits that [sic] a debtor in any other chapter").

65. It should he noted, however, that the lift-stay motion would not be handled on a
default basis if other parties in interest objected to the rclief. ld. al HI'I.

66. 170 H.R. ·HIO (Bankr. D. Mass. 1'1'14).
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waiver is a primary element in determining whether cause exists to grant
relief from the automatic stay pursuant to section 362(d)(l) of the Bank
ruptcy Code.67 According to the court, once the existence of the waiver is
established, the burden shifts to the opposing parties to demonstrate that
it should not be enforced. 68 In determining whether the waiver should be
enforced, the court articulated several factors that it would consider, in
cluding: (i) changes in the economic picture, (ii) changes in the value of
the collateral, (iii) benefit to the debtor from the workout agreement, (iv)
the extent to which the creditor waived rights or would be otherwise prej
udiced if the waiver were not enforced, (v) the clfect of enforcement on
other creditors, and (vi) the likelihood of a successful reorganization.69

Contrary to Cheeks, the POWelS court concluded that the debtcr could oLject
to the lift-stay motion, even if it had previously agreed not to oppose the
motion. 70 The court directed that an evidentiary hearing be conducted to
determine whether factors supporting the enforcement of the stay waiver
were present. 71

Although the Powers court clearly regarded the likelihood of a successful
reorganization as a material factor in the enforcement of a stay waiver, the
court did not indicate whether it was any more or less important than the
other five enumerated factors. Its importance, however, is apparent in a
review of the other factors. Three of the other five factors are inextricably
intertwined with the debtor's prospect of reorganization. Changes in the
economic picture, changes in the value of the collateral, and the effect of
the waiver's enforcement on other creditors all clearly implicate the debt
or's prospect of reorganization. An improvement or decline in the eco
nomic conditions and an increase or decrease in the value of the collateral
each tends to support or erode, as the case may be, the debtor's ability to
reorganize. Moreover, if there is no realistic prospect of the debtor's re
organization, the effect of the enforcement of a waiver on other creditors
will not be material. 72 Therefore, the Powers decision supports the conten
tion that the single most important factor in the enforcement of a stay
waiver is the debtor's prospect of reorganization.

In re Darrell Creek Associates, L.P.

A different judge of the same South Carolina bankruptcy court that
upheld the stay waiver in Cheeks had an opportunity to consider the issue

67. ld. at 484.
611. ld.
69. /d.
70. The court stated that "the existence of the waiver docs nol pleclude fhinl pallies, or

the deblor, Ii'om contesting the motion." /d. The J'owen case may be distinguishable Irom
Chub, however, because, in Powers, the debtor did not appear to ('xpressly waive its right to
contest a motion for stay relief

71. Id.
72. It should be noted that, if there is equity in Ih" collateral, ther" may be a realistic

prospect of at least one kind of reorganization, namely a plan of orderly liquidation under
Chaptn 1I.
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of pnvctition waivers in /11 rc /Jarrell Creek Associates, L.P7:l /Jarrell Creek
involved a workout a~reemen: in which the debtor had agreed not to
ohject to a Iili-stay motion filed by the creditor in the event the debtor
filed fflr hankruptcy. The facts of this case dillcred from Cheeks in that third
parties filed objections to the creditor's Iili-stay motion. hlll()win~ the rea
soning of till' PIIlI'en court, the court in Darrell Creek held that, when third
party objections are filed, the court should examine other factors in de
termining wlH'lhlT the stay should be Iilied, including whether there is
equity in the collateral and whether there is a likelihood of successful re
organization. 71 The court determined that the lift-stay mo~iorl in this case
should h~~ gr,l!Ited hecause there wa~ no reasoni\ble likelihood of an effec
tive reorganization and no equity in the collater..lIJ'j In Darrell Cred, as is
the pattern in these cases, the crucial factor in the enforcement of the stay
waiver appears to have been the debtor's prospect of reorganization.

S".DJY IE·lIVERS IN A NUTSHElL
Unfortunately, there are no clear rules on the enforceability of prepe

tition waivers of the automatic stay. Some hankruptcy courts appear to
have emhraced stay waivers as 6enera:ly en:orceable Som~ courts have
n~jected them as unenforceable per se. Yet others have held them to be
enforceable only in appropriate circumstances. Although a few bankruptcy
courts have addressed the issue, the vast P1ajority have yet to deal with it.
l\10reover, the enforceability of prepetition waivers appears to have been
addressed by only one district court on appeaF6 and there are no reported
decisions by a bankruptcy appellate panel or a court of appeals.

If one looks past the rhetoric in the opinions of the stay waiver cases,
however, one point becomes evident. A stay waiver is not dispositive of the
issue of relief from the automatic stay. Indeed, it is not even the most
important factor considered by a bankruptcy court in the determination
of whether to grant stay relief. As previously discussed, the single most
important factor in whether a stay waiver is enforced is the debtor's pros
pect ofreorganization. It is inconceivable that even the most ardent judicial
supporters of stay waivers would enforce one in the face of persuasive
evidence of a reasonable likelihood of the debtor's reorganization. None-

73, 1117 B.R. 'lOR (Bankr. Il.S.C. 19'1,1).
74. Id.atlJl~.

75. ld.aI915.
76. Besid...s Ihe Polk decision, Ihe diSirict COUl'l in In re Wheaton Oak., (!!fire Partners I.1J.

Partnmhip, No. 92 C 3955, 1992 US. Dis\. LEXIS 19983 (N,D. III, Nov. IR, 1992), ad
dressed the issue of slay waivers bUI remanded Ihe case 10 Ihe bankruplcy coun 10 conducl
a lift-Slay heal'ing 10 delermine wh...lher Ihe Slay waiwr should be enforced, Id. .11 *1 1-*12.
It should also he noted Ihat Wheaton Oab dealt wilh Ihe ...nforceabilily in a serial Chapler I I
case of a slay wain'r Ihal was conlained in Ihe prior confirmed plan of reorganizalion or the
dehtor.

Prep... titiun Slay \\'aiwrs 591

theless, stay waivers arc a useful tool for secured lenders as they may oller
the secured lender several possible advantages. 77

GUIDEliNES FOR THE USE OF STAY WAIVERS
Despite the uncertainty surrounding the enforceability of prepetition

stay waivers, a lew guiding principles emerge from an analysis of the case
law.

A STAY H~IVER IS NOT SELF-EXEC{ TTING

A prepetition waiver of the autom<ltic stay, e\Tn if enforceable, does not
enable the secured creditor to enforce its lien without first obtaining stay
relief fro:n the bankruptcy court. On this point, then> is no disagreement.
In no reported case has a bankruptcy court permitted a secured creditor
to act unilaterally on a stay waiver and take possession of the collateral. It
is clear that the secured creditor must first move the hankruptcy court fiJI'
relief from the automatic stay and the court must grant such I'dief before
the secured creditor is permitted to fim~close on the collateral. 7B This is
true even if the parties have contracted to the contrary. Ti.) avoid the im
plication that the lender is attempting to circulllvent thcjurisdiction of the
bankruptcy C0urt, the waiver should include language to the eikd that its
enforcement is subject to the approval of the hankruptcy court. 7'1

77. This (orm of prepelilion slay waiver was dmlil'd hy th,' aUlhor oUlhe hasis ofa n·,'i.·w
of the case law and Ih ... ~uidelilll:S sugg...sl...d in Ihis Anid,·.

form of Prepetitioll Stny U'tI/ofr. In till' ..vent thai Ihe Burrow.... files a petilion und.... IllI'
Bankruptcy Cod... or under any olher similar lederal or sial" law, Ihe Borrower l",con
ditionally and irr",voGlhly agre..s thai Ihe I.elllkr shall I.....utitled, and Ihe Horrown
hereby uncondilionally and irrevocably consenls, 10 rdid" Ii'llln Ih,' automatic stay so as
to allow the Lender 10 ex.....cise ils righls and r... medies "uder Ihe Loan Donnn..nls with
respecl 10 tbe Collaleral, induding laking possession of tl ... Collaleral, coll..ning r..nlS,
foredusing ils morlgag... liton or otherwise exercising ils righls and r..medi,·s wilh respel"!
to Ihe Collatcral. In such evcnl, the Borrower h....ehy agnTs thaI il shall nol, in any
manner, oppose or otherwis.. dday any mOlion lil..d hy Ih.. Lender lor n'lief li'OIn Ihe
aUlomalic Slay. The Lender's enl')reenH'nt of Ihe right granted herein IiII' rdief liolll the
aUlomatic slay is subjccl 10 Ihe approval of Ih.. bankrupley court in which the caSl' is
Ihen pending.

See alw infra notes 93 and 98. It is possihl.. to hro"d..n Ih.. waivl"I to apply "Iso to involunlary
('as"s liled againsl Ihe d..blor. TIJI' anthor sURg"sls, howevl"r, that tit,· waiver Ill" lilllilt"ll 10

volunlary cases to avoid I"... app,'aran('e or overr... aehing hy Ihe k"d.....
78. 111 re Powers, 170 B.R. ·~8(), 4fn (RUlh. D. )\[a". I'I'l t); II"hm/o1l Uak." I(l'l~ llX Dist

LEXIS IlJ9R3, .11 *R-*lJ.
79. SeeBoRart"lUpranotel:\,all~'27,
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DtBTOR'S PROSPI,X,T OF REORGANIZA'l1ON

The single nlost important factor in thr l'nfi>rcement of a stay waiver is
the prOsplTt of t1w reorganization of the debtor:Bo thr less likely the debt
or's reorganization, the more likely the enf(ln:ement of the waiver;BI on
the other hand, the more likl'ly the reorganization of the ddltor, the less
likl'ly tlw l'nflJnTment of the waiver,lll Of course, if then' is no realistic
prospect of reorganization, independent cause exists to lift the automatic
stay under seclion :~()2(d)(I) of the Bankruptcy Code. wi In addition, if the
debtor docs not have any equity in the collateral and the collateral is not
nlTessary to an dll,ctive reorganization, cause would also exist under sec
tion 1f>2\d)l2),B I Yet, cvcn in those cases, a stay waiver may be of benefit
to the secured knder,

First, the stay waiver will provide an additional argument that cause
exists undn section 162(d)( I) lor stay rclief w, Second, it may provide a

BO. I'm,'m, 170 B.R. at llH (ioqlliring whether thne appears to be the Iikclihood of a
slI('ccsshd J"('( Irg-f1l1izatiou).

BI. S",/ll If ))arr.. 11 Cr.... k /\ssocs., L.P, IB7 RR. 'lOB, 'lIS (Hankr. D.S.C 19<j5) (con
lending- no )'c;lsonahlt· likdihood of succt'ssful reorganization supports ClllfHTcability or

waiver).

B2. Sf( Farm Cr..dit of Cent Fla., AC/\ \'. Polk, IliO B.R. B70, B74 (l\t.D. Fla. 1l)'13)
(lilldin~ n'aslll};,b!<- possibilily of a sllccesshJI reor~anization supports invalidalioll of the
waivl'l').

B3. StTlioll :{fi~(d) pro\'ides as ",Hows:

()n requt'St of a party in interest aIllI atier notice ami hearing, the court shall want relief
li'om Ihe Slay provided under suhsel'lion (a) of this seclion, such as by terminating,
annulling, 1lI0dil)'ing, or conditioning such stay

(I) I,>r caIlSt', including Ihe lack of adequate protection of an illlnest in property 01'

such party in interest;
(2) with respen to a slay 01' an aCI against property IInder subsection (a) 01' Ihis section,

il'
(A) lite deblor dot'S nol have an equity in such property; and
(B) such I'ropl'l'ty is not necessary to an efleclive reorganizalion; or

(3) with respe", 10 a stay of an an against single asset real estate uncler subs('ction (a),
by a credilor whose claim is secured by all inlerest in such real estate, unless, not later
Ihan Ihe dal<' that is 90 days aller the enlry of Ihe order for relief (or such later date as
the court may determille lix cause hy order (,lIlt'lt'd within that 90-day I'niod)

(A) lilt' debtor has filed a plan of r('or~anization that has a reasonable possibility
of being confirmed within a reasonable time; or
(B) Ihe debtor has commenced monthly payments to each credilor whose claim is
secured by such real estate (olher than a claim secured by a judgnlt'nt lien or by
an Ulltnalured statutory lien), which paynlf"IlIS are in an 'lITlount equal to interest
at a UllTt'Il' htir Inarkel rate on the value orlhe creditor's interest in the real ('st~lt{'.

I I U.S.C. § 3Ii2(d) (199-1 & West Supp. 1996),
IH. Id. § :{ti2(d)(2).
85. Danell C'mk, 1117 B. R. at 912 (lindillR the Slay waiver is a primary e1emelll to be

(,ollsidned in 11ll' ,!l-Iermination or whether ..ause exists Ifll' stay relief under § :{(;2(d)( I));
/'owm, 170 H.R. aliBI (saml'l.

Prepetition Stay \VaiHrs 593

siRnificant procedural advantage to the moving creditor because, "loJnce
the pre-petition waiver has been established, the burden is upon the op
posing parties to demonstrate that it should not be enforced."Bli In lift-stay
motions, generally, the creditor seeking to lift the stay bears the burden of
production, that is, raisinR a genuine issue of caust'.B7 Once the creditor
tiles a lift-stay motion and establishes the existence of a stay waivet; how
ever, the burelt'n may shift to the opposing parties to demollstrate that the
waiHT should not be enforced,BB Finally, the stay wai\'er may reduce the
heavy burden that usually exists in lifting the automatic stay during the
exclusivity period.B9

It is useful in connection with the stay waiver to obtain representations
Irom the debtor as to its inability to reorganize,90 Such representations will
be considered by the bankruptcy court in the lift-stay hearing with any
additional evidence olfered by the parties.'" The secured lender should
exercise caution in obtaining such representations, however, because they
may be inherently suspect and thus may tend to taint the legitimacy of the
stay waiver. for example, contrary to the advice of some commentators,92
it would be unwise to obtain a representation from the debtor that there
is no chance of any type of reorRanization or' thaI the collateral is not, and
never will be, necessary to any kind of plan of reorganization if there is,
in fact, no credible basis for it. Indeed, it is dillicult to understand how a

Bti. 1>r""eTJ, 170 RR. al 'H14: Iff a/", Dam" C'rffk, IB7 H,R. at 9 I2 (citin~ POII'm),

117. The Bankrllplcy Code expressly provi,!l-s Ihal Ihe pany opposing relief limn Ihe au
tomati" Slay has the uurden nfprool'on all issues excepl on the debtor's equil), in the propeny.
II C.S.C. § :l62(g) (19'H). "/\ creditor seekill/!; relief limn the automati" star has Ihe initial
burr"'n 01' prodlKing evidence sulll"ient to ('stablish a prima "l"i" (ase of entillelllt'1I1 to
relief," 11I'Wl'\'l'r. lION. BARRY RUSSLLL, BANKRtWrCY E\'II ,LNCL l\L\NUAI. § 30 1.·~2 (1995
96 ed.); Iff In re M"Guinness, 139 B.R. 3 (Hankr. D.NJ 1992); III re Compass Van & Storage
Corp., til H.R. TW, 2'l-1 (Bankr. E,D.N.Y 19I1li); In re Rre, 51 B.R, 1110, 11I1-B2 (Hankr.
D.S<;. 1985); Selzer v. IIoI ProducliollS, Inl'. (In re Setzn), -17 H.R. 310, 3-~:1 (Hanh. E.D.N.Y.
IlJW1).

BB. See Darrell Creek, 1117 RR. at '))2; I'Oll'erI, 170 RR. aIUH.
119. United States Sa" Ass'n v, Timbers of Immod ~oresl Assocs, Lid., -1IH U.S. 365,375

76 (19Bll) (lloting bankruptcy courts demand less detailed showing to continue the automatic
stay dming the four months ill which the dehlor is given lIw exclusive right 10 file <:. plan of
reorganizati(ul).

90. Indeed, some commenlators counsel that a !l-","'r should seek the followin~ typ"s of
a"know"'dgements: (i) Ihere is no equity in the collateral; (ii) Ihe fIling of a hankruptcy pel ilion
will constitulC uad faill, if Ibe primal)' purpose is to delay a pending li,reclosure; (iii) there is
no del,'me to the lender's claim; and (iv) the collateral is 1I0t 1I0W, and never will be, necessary
10 any plan of reorganizalion. See St.."hen 1\1. Goldberg, Coun,,/or" Comer: Fnforceahility 'ij
l~ebanklUplly A,~reemmtl Regardillg the Automallc Stay, III HANKIN'; LJ 200, 202 (I 99'l); John
P l\kNieholas, Prepetitioll Agremulltl alld the Im/,lied Good Fmth Requiremmt, I A~1. HANKie INST.
L. RL\'. 197, 20B-IO (l'l93); Peler S. Partee, Thc f;'!/iJlceahiilty qjl'repetitioll Ilaium oja Oehtor,
RighlJ [lndeY the Aulomatic SIa.y, NORTON BANKR. L. ADVISER, Nov. 1992. at 5, 10.

'll. In reJenkins Coort Assocs. Ltd. I'artnl'l'ship, IBI H.R. :n, :l7 (Bankr, E.!>. Pa, 1(195).
'12. See, e.g, Goldlll'rg, IUliTll noh' '10, a1202; l\kNicilOlas, IUliTll not" 'lO, at 20B-10; Part''I',

",pm 001" '10, at 10.
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debtor in many cases could determine, at any point in time before the
filing of its bankruptcy case, that there is no plan of reorganization fix
which the collateral may be necessary. The prescience required of the
debtor for this representation is pxtraordinary. If this kind of representation
is given, though, there should be a credible basis for it. The lack of a
credible basis fi)r any representat ion of fact will surely lead to an allegation
by the debtor, and an inference by the bankruptcy COllrt, that the repre
sentation was coerced from the debtor. This, ill turn, may taint the validity
of an otherwise enfi)rceable stay waiver.

Morecver, as a matter of good practicaijurlgment, it is advisable to
exercise restraint, as more is l1')t necessarily better. A representatiun f')r
which there is a credible foundation is more persuasive than an exhaustive
list of representations that covers every conceivable ground for cause.
Ltnders should recognize that there is a point at which a debtor's admi3
sion of culpability for all the sins of the bankruptcy world leaves that which
is admitted unbelievable and unpersuasive. 93

EQJ!lTY IN THE COIJATERAL
If the debtor has significant equity in the collateral, it is unlikely that a

court will enforcc a stay waiver.94 The equity fadot' is closely intertwincd

93. This form of represenlation was dralied by Iht" allthor regarding the deblor's prospect
or reorganization.

rorm if Reorganization Repre.wmtation. The Borrower represellls In the Lender Ihat it has
considered and evaluated tlH' prospects and fl'asibililY of Ihe reorganization of its busi
ness under Chapter II of the Bankmptcy Code, inciudinR the sale or Ihe husiness, Ihe
sale of all or substantially all or its assets, Ihe restructuring of its assets and liahihties,
and a liquidation. The Borrower represents to the Lender that, based on Ihe roreRoing
consideration and evaluation, if the Borrower is unable to comply wilh, or olherwise
defimlts undn, the Deht Restmcture Agreement, the Borrown will not Ihen have any
realistic prospecl or an em'ctive reorganization. In the evenl that the Borrower files a
petition under the Bankl'lptcy Code or under any other similar rednal or state law, the
Borrower hereby uncondilionally and irrevocably agrees that il shall not, in any manner,
oppose or challenge any assertion by the Lender that the Borrower dOl's not ha\'(' any
realistic prospect of an effective reorganization unless, and only 10 Ihc eX«'nllhat, Ihere
has be"n a material change or material changes in the circumslances of Ihe Borrower
from the date hereof, which were not conlemplated hy or in the Ikhl RestmclUl'e
Agreement. It shall be presumed that there has not been a material "hange in the
circumstances of the Borrower unless each and evcry such material change is specifically
identified by the Borrower and supported with adequate and competenl evidence
thereof

Set abo .\upra note 77 and infia note 98. II is possible 10 broadcn the represenlalion 10 apply
also to involuntary cases filed against the dehtor. The ant hoI' sURgeSls, however, thai Ihe
representalion be limited to voluntary cases to avoid Ihe appearance of o""rreaching bv the
lender.

94. Set, e.g.. In re Darrell Creek Assocs., L.P, 187 Il.R, 'lOll (Bankr. D.S.C. 19'15) (finding
no equity supports enforceahilit)' of waiver).
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with the reorganization factor. Lack of equity supports the contention that
there is no realistic prospect of reorganization. Therefore, lack of equity
in the collateral will offer strong support for the enforcement of the stay
waiver. Of course, if the lender is able to establish that the debtor has no
equity in the collateral and that the collateral is not necessary to an effec
tive reorganization, the lender will be entitled to relief from the automatic
stay pursuant to section 362(d)(2) of the Bankruptcy Code.9.'> As previously
discussed, however, even in these circumstances, a stay waiver may still be
of value to the secured lender.%

!t is useful to obtain a representation from the debtor as to its lack of
equity in the collateral. Such a representation will be considered by the
bankruptcy court in the lift-stay hearing with any additional evidence of
fered by the parties,97 A no-equity representation should be obtained if
there is a credible basis for it. It is also advisable to describe the basis for
the no-equity representation. One of the most cogent and ellective rep
resentations as to equity in the collateral is an admission by the debtor of
the accuracy of the lender's appraisal. If the effective result of the appraisal
is that there is no equity, the debtor, in effect, has admitted that there is
no equity in the collateral and has adopted the grounds articulated in the
appraisal as the basis for the appraised value. This is a persuasive repre
sentation that is usually amply supported by the detailed factual basis con
tained in the appraisal. Further, it would be difncult for a debtor to later
claim equity in the collateral in the absence of a material change in cir
cumstances.98

95. Sfe supra notc 113.
96, &e supra noles 115-93 and accompanying texl.
97, In reJenkins Court Assocs.l.td. Partnership, 1111 B.R. :13, 37 (Bankr. E.D. Pa. 1995).
98, This form of representation was drafted by the author regardinR the debtor's equity

in the collateral.

J-iJrm if Equity Representation. The Borrower represenls 10 Ihe Lender thaI it has been
provided with and has carefully reviewed the appraisal of the Collateral or Acme Ap
praisers, which was obtained at the request of the Lender, including a review of the basis
SCI forth in the appraisal fill Ihe opinion as 10 value expressed therein. The Borrower
represents to the Lender that, haseo on its review of the appraisal and its own ind"p"n
dent knowledge or the current and linure use, and the current value of the Cullateral,
the Borrower is in aRreement with both the upinion as to value expressed in the appraisal
and thc basis lor such opinion set forth in the appraisal. In the event that a voluntary
or involuntary petition under the Bankruplcy Code or under any other similar federal
or state law is filed hy or against Ihe Borrower, the Borrower hereby unconditionally
and irrevocably agrees Ihat it shall nol, in any manner, oppose or chalienRe the appraisal
or any assertion by the Lender Ihat the Borrower does not have any equity ill th"
Collateral unless, auo only 10 II ... exlellt thaI, Ihere has been a malerial dlan~l' or
malerial changes in the circnlllstances a/kuing the value orlhe Co/lall'l'al /iOnt Ih" date
hereof, which were not nmtemplaled hy or in Ihe Dehl Restruelure A~l'l·ernent. It shall
he presumed Ihat there has not heen a rnatnial "hange in any cin:ulllstances aflccting
the value of the Collateral unless each and e,'ery sll"h rnatl'l'ial "hange is specifically
idelllified by the Borrower and supported wilh adequat" and compete'nl "videllce
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IMPACT ON U/1If.:R CREDITORS

Tht' dkd oj' Ihe enl(l1Tt~n\('IJl oj' a st<ly wain?\' on other creditors may
inlluenee the judicial determination oj'the w<liver's validity; the g\'eater
the impact on other creditors, the less likely its enforcement."" As previ
ollsly llflh'cI, ""1)(' l'{lIlrts h,w" illv;llida1t'd !Wf'!wtitinn w"iV/'\', (Ill tit(' I"""
th<ll Iht'y h<lrtll other creditors and thus viobtt, the equality-ol~treatll\ent

principle of tilt' Bankruptcy Codl'.lllu Sensitive to this concern, bankruptcy
COllrts upholding prept'lition waivers have t~xamined their effect on third
parties. At least Ollt' court has dt'nied the enlim'Cment of a prepetition stay
waiver when' sl'vel'al thinl parties iiiI'd obj,·,·tit,no to the cf'?Clitor's lift-st,ty
motion. In In re Atrium High Point Ud. Partnenhip,IIlI even tLough the cour'
fOllnd stay waivers enf(lrCeable in certain circumstances and did not con
sider the debtor's objel'lion to the motion to lift stay, it denied the creditor's
motion f(1I' stay relief based on the objections of other creditors.I('2 The
court reacilt'd this result in spite of the f~\ct that the waiver was part of a
pre\'i( IUS (:haptn I I plan that was approwd by eight of the nine objecting
neditors. IIl \ Thus, while it is possible that a court may not consider the
objectiol1 or a debtor that has waived the automatic stay, other creditors
will not be so precluded. Substantial weight will be given to the objections
of creditors Iwcausc of the conccnl that they will be adversely alli'cted by
the enforcement or the st,ty waiver.

'I'he objections of third parties to the enf(lrcement of a stay waiver,
however, do not necessarily spell dekat. A bankruptcy court is unlikely to
sustain third-party objenions that do not set li)rth with particularity as
sertions of equity in the eollateral or facts indicating a likelihood of reor
ganization. "Only hope objections," in which objecting creditors ('ssen
tially assert that their only hope of getting paid is to allow the debtor to
reorganize, will most likely be overruled. Ill'

SING/B-ASSHT CASE 1'. BUSINf.:f)S ENTERPRISE CASE

The first courts to uphold prepetition waivers dealt with the issue in the
context of single-asset real estate cases. Ill'" The rationale was to encourage

thneof.

.\'·e a/.II) I/Ipm not('s 77 and 'n. Not(' thaI this 'TllII''''ntation co\'ers hoth "olunlary ami in
volnntary tilings. (;i,,'n th(' nature of this repn'senlation and Ihe t'let thai it willi,.. supp0\'led
hy an <\lnp1e J;H'lual hasis, there: is Ie~s "~ <.\ ,i~~k dl~i.; it \vi!! be\..' l.:;li1:,:;k:·~d ;,";j,",t! hii,g.

'l'l. /11 re Alriutn lIi~h Point l.ld. Partnership. IBlJ B.R. 599, (jOb-liB (Bankr. I\I.\lN.C.
I'n'",); III If P,>\\'ns, 170 B.R. 4BO,W.J- (Bankr. n 1\"'". IlJ9·1).

100. See III Ie P,·a.s(', 1'1.'> B.R. 4:ll, 434 (Banke n N('b. 1996).
101. 1!l9 n.R. a1 5'19.
102. ld. at hOB.
",:~. Id. at liOB n.7.
104. See III If Darrell Creek Assocs., LI', IH7 B.R. 'lOll. 914 (Iklllkr. D.S.C. 19'1.'».
IWl. IlIleCluh Tower 1..1', 13H n.R. 107 (Bank! N.D. Ga. 1(191); IlllfCitadcl PlOpt'rties,

Inc.. Hti B.R. 27.'>, 276 (llankr. ~I.D. Fla. IlJIlH).
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workouts and restructurings that essentially ill\'oh-ed the debtor, a single
creditur, and a single asset. \Vhile some cuurts have restricted the enlorce
ment of stay waivers to single-asset GISt'S,IIII; other courts havt' expressly
extt'nded the enforceability of stay waivers to business t'nterprise cases. 107

Nonetheless, the enforceability of a stay waiver is cnhanct'd if the case
IS a smgle-ass('t case as opposLcd io a business enterprise case. A prepetition
waiver is more likely to b(' enforced in a single-asset case because third
parties arc generally not burdened by its enforcement and the likelihood
of the debtor's reorganization is often demonstrably low. lOt!

It may he argued that the enactment of section 362(d)(3) of the Bank
ruptcy Code 109 militates against the enforcemcnt of prepetition stay waiv
crs in single-asset real estate cases. Bccause section 362(d)(3) provides en
hanced remedies to a secured Icnder in certain single-asset real estate
cases, 1111 it has been argued by at least one court that there is less justifi
cation for enforcing prepetition waivers in those cases. I I I It is difhcult,
however, to und('rstand why the enactment ofsection 362(d)(:~)would clkct
a reduction of~ rather than an addition to, the statutory grounds fiJI' stay
relief If a stay waiver is enfilrced, it is gellerally because the court deter
mines that there is "calise" under section 362(d)( I).112 Nothing in section
362(d)(3) purports to make sectioll 3b2(d)( I) no longer applicable in single
asset real estate cases. The enactment of section 362(d)(:~) did not make it
the exclusive basis for lifting the automatic stay in single-asset real estate
cases as defined in the Bankruptcy Code. Section 362(d)(3) should not
operate to render prepetition stay waivers unenforceable in those single-

lOti. See Farm Credit ofemt. Fla., t\CA v. Polk, l(,O II.R. 1I70, l\72-7~ (I\t.D. Fla. 1'I'l:I)
107. See III rt Clll'eks, I ti7 B.R. 1I 17, HI'I (Bankr. llS.t:. I'I'll); /)Ilnel/ Oak, 1117 B.R. 'lOll.
lOll. It should be nOled, ho",e\'('J', Ihat SOllle com" haw not rollo\\e<l Ihis reasonin~. III

]fllkill.\ Court, the court refused to t'lIiiJHT a prepetitioll waiver ill a singlt'-assct eaSl'l noting
that, in such a case, the prepetition waiver is functionally equivalent to a ITstrainl against
tiling fill bankruptcy. III re Jenkills Court Assoes. I.ttl. Parlllership. III I B.R. :1:1, 37 (Bankr.
E.n Pa. I ~)'I5).

109. The section was ellacted Oil Oelober 2'2, I'I'H, as part ofthl' Ballklllptcy Rdi,rnl
Ael of 1994. Bankruptcy Reform All of 19'H, Pllb. I.. No. 10:~-:l'H, Illll Stat. ·1 lIlli, 4121
(codified as amended at I I U,S,(:. § :~lj2(d)(:~) (1'1'14)); see a/lOlli/lrll nol.. H:~.

110. SCllion 362(d)(~) applies only to "singl,' assel ....al estate," which j, d<'lin('(1 to nH'all

real property ('(HlSlituting a sin~k propnty or 11IIlj('('\, oth('r Ihall If·sid..ntial real plOp
(Tty Wilh Il-wer Ihan 4 n',idl'ntial unils, which gennates subslantially all 01' Ill<' ~"'s

in('(Hnc ora debtor and 011 which WI suhstantial busincss is lu-ing: ('OIH.llIlled hy a ddltll

otht'l lil<tll l~H: lJll~ilH""':,) tJr tlpt", <1i;llh ihc ITal pn,plTty "iid .l\ :>,itic·:~ lilnd:'lILd (hert'tl

having: aggrcg:ate nOIl("otllin~I'IlI, liquidated St'( 1Ired dehts ill all ,\lIlOllnl Ill) IIHHt' lhal

114 ,000,000.

II US.C. ~ IOI(511l) (I'I'H).
I II. III re Peast', 1'.l5 n.R. 4 :ll, 4:1:, illankr. 1>. NIh 1'I'Ih).
II~. Darrell Creek, IB7 B.R. at 91 :J; .Iee III re Atriulll High Pflinl Ltd. Pallllnship, IWI B.~

59'1, 60:, (Bankr. l\1.D.N.C. I'j'j5); III ,e Wtwalfln Oak, Olli,,' Partners Ltd. P<trln,·"hip. N,
'12 c ~9:J.'>, 1'192 U.S. I>ist. I.EXlS l'I'lWI, at ·7-·1~ iN.Il. Ill. No\'. IB, 1'1(12); "'e a/IO '"!,
noll' a:~.
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asset r~al estate cases within its purview. TiJ the contrary, section 362(d)(3)
merely creates an additional basis for seeking relief fj'OI11 the automatic
stay.

WI/O ALiI' OB]fX;T TO 71-fE ENFORCEMENT OFA S1itr
HiiIVER?

Creditors and other parties in interest may object to a secured creditor's
attempt to enforce a stay waiver'. 11:l As previously discussed, third-party
objections shuuld Sd f(Jrth with particularity assertions of equity in the
collateral or facts indicating a likdihuod of successful rEorganization, but
"only hope ol~jections" will most likely be overruled.' 14

There is authority that a debtor that has waived the stay and agreed
not to oppose stay relief is precluded from later objecting to a motion to
lift the stay. I 15 Secured lenders, however, should not count on being able
to use a stay waiver to preclude subsequent objection by the debtor to stay
relief. If there has been a material change in circumstances since the grant
of the stay waiver or if a persuasive argument can be made by the debtor
regarding equity in the collateral or the likelihood of a successful reorga
nization, a bankruptcy court is likely to hear from the debtor.

CLEAR AND CONSPICUOUS LANGUAGE

The stay waiver must be clearly and conspicuously brought to the at
tention of the debtor, as a bankr-uptcy court is unlikely to enforce a stay
waiver if there is evidence that the debtor did not understand or could not
have been expected to understand the waiver. 11fi Therefore, it is advisable
to put the waiver in capital or bold letters. A waiver is not likely to be
enforced if it is ambiguous or inconspicuous, or if the debtor lacks the
sophistication or counsel to understand and appreciate the consequences
of the waiver. I : 7

113. In rt Cheeks, 167 B.R. 1l17, 1119 (Bankr. ns.c. 199,1); In re Powers, 170 n.R. 480,
4-1l3-1l4- (Bankr. n 1\lass. 1994).

114-. See D•. rrell ClfPk, 187 B.R. at 914.
115. Cheeks, 167 B.R. at 819. But;ee Powers, 170 B.R. at 4-83-1l'1 (staling the existence ofa

waiver does not preclude the debtor liom ohjecting to stay relief). Power, is distinguishable,
however, because the debtor did not appear to waive expressly its right to contest a molion
fi,r stay relief:

116. Danell Creek, IIl7 B.R. at 913; see In re Riley, IIll! B.R. 191, 192 (Bankr. ns.c. 1995).
117. Darrell Creek, 187 B.R. at 913 (involving dehtor who understood waiver and was

represented by counsel during negotiations); see Rile.v, IIl8 B.R. at 191 (finding waiver not
enforced where debror was unsophisticated and waiver was ambiguous); see also In re Psycho
therapy & Counseling Ctr., Inc., 195 B.R. 522, 535 (Bankr. D.C. 1996) (refusing to uphold
wai\'t'r because of lark of specificity in language).
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CONSIDERA110N FOR THE JE4IVER

The secured lender should provide valuable consideration for the stay
waiver. A waiver will be viewed with more favor by a bankruptcy court if,
in consideration of the waiver, the debtor received a significant benefit or
the lender waived significant rights in reliance on the waiver. I I!! There
usually will be significant benefit to the debtor if the waiver is obtained in
connection with a workout or restructuring. The greater the benefit to the
debtor or the greater the detriment incurred by the lender in exchange
for the waiver, the stronger the argument for enforcement.

For example, a waiver was upheld in a case in which the creditor agreed
to contt'ibute substantial resourc:es through the release of 'ts collateral and
also agreed to dismiss a pending civil action against the debtor's guaran
tors. 119 In another case, the court held there was sufficient consideration
for the waiver in the modification of an original loan agreement where, in
exchange for the waiver, the debtor received a lower interest rate and a
five-year extension of the loan. 120

Is forbearance alone sufficient consideration? The answer probably will
depend on the reorganization factor of the debtor. If the debtor has a
realistic prospect of reorganization, it is doubtful that the lender's for
bearance will be a significant factor weighing in favor of the enforcement
of a stay waiver. On the other hand, the less likely the prospect of reor
ganization, the more valuable the lender's forbearance. This is not actually
a matter of the forbearance becoming more valuable consideration. It is
simply a consequence of the court requiring less to enforce a stay waiver
once it is persuaded that there is no realistic prospect of reorganization.

Forbearance becomes a more important issue in the context of per
suading the debtor to give a stay waiver. The debtor, if insolvent, can
reasonably argue that to agree to a stay waiver may breach the fiducial)'
duty owed by its directors and officers to its creditors. 121 This is a signifi-

118. Powers, 170 B.R. at 484.
119. Darrell Creek, 187 B.R. at 913.
120. In re Atrium High Point Ltd. Partnership. 1119 B.R. 599, 607 (Bankr. M.D.N.C. 1995).
121. It is well-settled that directors and onicers of an insolvent company owe a fiduciary

duty to the company's creditors. See Clarkson Co. Ltd. v. Shaheen, 660 F.2d 506, 512 (2d
Cir. 1'l81) (hplding directors' duty to creditors arises upon the company's insolvency); see al",
United States v. Spitzer, 261 F. Supp. 754, 756 (S.llN.Y. 1966) (finding that, if the corporation
was insolvent, ollieers and directors were to be considered trustees); Francis v. Uniled./nsey
Bank, 432 A.2d 1l14, 824 (NJ 19111) (findin!!: directors and onicns of insolVl'lIt corporation
owe a fiduciary duty to creditors); Whitfield v. Kern, 192 A. 4-8, 54 (N], 1937) (findin!!:
direclors and ollieers of insolvent ('(.rpuration uwe a fiduciary duty to creditors); AYR Com
position, Inc. v. Rosenberg, Ii I9 A.2d :,92, :,97 (NJ App. Div. 1993) (finding directors and
ollicers of insolvent corporation owe a fiduciary duty to creditors); New York Cn"dit Men's
Adjustment Bureau, Inc. v. Weiss. 110 N.E.2d :'1'17, 391l (N.Y. 195:1) ("lftl", corporation was
insolvent al that tirnc it is dear that ddt-ndallls, as oflicCfS and directors thereoC were to IJ('
consiclered as though trustees of till' property li,r the <corporate tTeriitor-belleficiaries. "). Set
,gme711lly Richard 1\1. Cieri et al.. Flip hduciarv /Juli" ofDirecloTj o/I'lnll1ltiallv Troubled (.'o11lpamfJ.
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cant issue thai is almost universally overlooked or disregarded by lenders
in the negotiation of prcpetition stay waivers. In It is not clear that mere
fill'bearalllT will be suflicient consideration fiJI' the debtor to enter into a
stay waiver alld, at the same time, to discharge the fiducial"y duty to the

:lJ B.\NKR. L. & I'R.\I:. ·10:, (I 'l'l4) (discussing till' fiduciary duties of dilTl lors of fillallcially
troublnlcompani"sl; lIar,"'y R. I\liller, Corpo",l, (,'011'11/Wlle in Chapin II: The hdwiary Re/a
timnhi/' Hd1l'efll IJimloll and Slo,k}widl'T.l 01 So/uenl and Inwh'enl (.'orporalio/ll, :2:, SIT"N 11.\1.1. L.
REV. 14li7, 147'l-Wl (I'I'J:{) (discussing the fiduciary duties of directors of an insolvent cor
poration not sllbject to a case u,"ln the Bankruptcy Code); (;regory V Varallo & Jesse A.
Finkelslein, hdll,iary Obligaliol/' of IJim:lolI of Ihe h'Ull1lially 1rollb!£d COII/pany, 48 Btls. L.\I\'.

:2:;9 (I ~J'J:2~ (dislllssin~ fidllci.try obligati,l,lS of Jir"etors of an IJIs"lvent CfH'po:at ion).
In addilion, directors and ollicers of a" insolvent ulInpany may be liable lin- rrefnring

une creditor .)vr" .. another or fc.)f Inlsmanagerllcllt. See I Jnsccul"ecl Creditors Conlin. ofT)ehtor

STN Enters., IIH'. v. Noyes (In If STN Elltns.), 77'1 F2d '101, 90·\ (:2d Cir l'IIEl) ("ITlhe
'In(~jorjty rule' pcnults recovery by creditOrs of an insolvt'I1l corporalioll tt))" misnl(ulag('nlt~nt

as if IIII' corporatioll itS'·lf were plainlilf ... "); Federal Deposit Ins. Corp. v. Sea Pines Co.,
692 E:2d 973, ~l7(j-77 (·lIh Cir. 1982) (finding directors of subsidiary breached fidnciary dilly
to credilors hy lIlort!\aging subsidiary's properties to Ihe ,ku imel1t of suhsidiary alld its
!Teditors, and '0 the Iwndit of corporate parent); Singer v. Stevens (/1/ re Stevens), "17li F
Supp. 147, 1:13 n.5 (l).NJ 197'}) (lillllin~ direclors and oflicers of insolvent corporalion owe
a fidllciary duty to !Teditors alld may not pre"'r one creditor over another); \5A \VILI.I.\~1

I\IE"IJI': FLETCIIER, FI.I.I'CIIER (;YC(.OI'LIJIA OF '1'111': IAI\' OF pRIV,\t E CORI'ORAII01'.S

§ rlll9 (perm. ed. I ')'lll) (I()otnote omitted) (lloting "all of ,he assets of a curporalioll, illl
mediately un its hecolllin~ insolvent, exist for the benefit of allu! its unli,olS and ... 11)(',e
after no liens nor rights can be created either \'olnlltarily ur by operation of law wherehy one
lIeditor is given an advantage over others").

There")(t', it lIlay he argu('d thaI Ihe directors and ollicers of the debtor lIIay bleach thei,
fiducial)' dUly to the dehtor\ creditors by giving a prcpctition waiver of lhe auttllnatic stay
withont sullicit'nt consideratinn. These credilors could argue Ihat, hy givin!\ the waiver, the
direclors and ollicers gave the Il'lldcr an ullli,ir advanlage over olher n('ditors and elkl'tively
deprivrd Ihesl' creditors of bankruptcy protretion. hi other words, Ihe debtor's action de
prived these credilors of the opportunity f()( the reorgallizalion of the debtor and Ihe max
imization of Ihe value of the deblor's assets fur the beBt'lil of all lIedilors. The unfair advan
tage 10 Ihe !rnder is not the lien righls thaI a secured lender already enjoys over unsecured
credilors bUI the contractual righl 10 enlorce its lien righls free of the slrielurrs imposed on
all credilors by the Bankruptcy Code. In the absl'nct' of Ihe debtor's receipt of sullicient
consideralion for the slay waiver, il may be argued thaI the directors and nllice" of the
deblOr unlilirly advanlaged the secured kndrr to Ihe detrimenl ofthl' debtor and ils neditors
and, thaeby, breaehed Iheir fiduciary duty to creditors.

122. Lenders may ignore Ibis issue al tht'ir peril. "IAllender may run the risk of a claim
for aiding and abelting a hreach of fiduciary duty." Edward S. Adams & .lames L. Baillif', A
Privati,atioll Soilltioll to the Legitimacy of Prepelition HiJivfTJ of the Alllomati. Stay, 3H ARIZ. L. REV.
I, 30-3\ (1996); See Samuel M. Feinberg Testamenlary Trust v. Carter, li52 F Supp. I06fi,
1082 (S.D.NY 1987) (quoting Binon v. Bod, 66 N.Y.S.:2d 425, 429 (ApI" Div. 1946)) ("New
'ark law clearly provides thaI 'those who conspire with and induce directors 10 brcach Iheir
fiduciary dUlies arc liable fur any damages which ensue. "'J; Seigal v. I\lerrick, 422 E Supp.
1213, 1219 (S.D.NY 1976) (quoling Oil & Gas Venlures-Firsl 1958 Fund, Ltd. v. Fung, :250
F Supp. 744, 749 (S.nNY 19(6)) ("'One who knowingly parlicipales in or joins in an
enlerprise whereby a violalion ofa fiduciary obligalion is eflected is liable jointly and severally
wilh the recreanlfiduciary. "'); see also Crowthers l'vlcCall Pattern, Inc v. Lewis, 129 B.R. 99:2,
999 (Bankr. S.D.NY 1991) (discussing lender's liability for aiding and abellillg a debtor's
directors ill a fraudulelll conveyanct').

Prepl'lilion Slay Wai\l'rs 601

debtor's creditors. It becomes especially dubious consideration if the par
ties arc aware that forbearance alone likely will not enable tht> debtor to
avoid bankruptcy.

Lenders should exercise caution if forbearance is the only consideration
for the stay waiver and if it is reasonably dear that fi)rbearance alone is
not a realistic solution to the debtor's problems. In these circumstances, a
better argument can be made that the debtor's directors and ollicers will
breach theil' fiduciary duty to creditors by giving Ihe waiveL I21 This issue
can be largely avoided, however, hy ensuring that valuable C'<lI1sideration,
besides forbearance, is given by or on behalf of the lender for the stay
waiver. Such consideration usually is present if the waiver is given in the
context of a workout. '24 Alternatively, the agreement to waive the auto
matic stay may provide expressly that the stay waiwr is granted subject
to, and is effective only to the extent that it does not result in a bn'ach of;
any fiduciary duty owed by the debtor's directors and officers to its cred
itors.

USE OF STAY WAIVERS IN ORIGINAL LOAN DOCUMENTS

It is very unlikely that a bankruptcy court will enforce a stay waiver
contained in original loan documents. No reported case has ever enforced
a prepetition waiver in original loan documents, In lact, the court in Alrlum

High Poinl, in upholding the validity of a prepetition waiver, noted that
"Ie)nforcing the Debtor's agreement under these conditions docs not vi
olate public policy concerns. This is not a situation whne a prohibition to
opposing a motion to relief from stay was inserted in the original loan
doculnents." t2:)

Contrary to the counsel of at least one commentator, 121; it is inadvisable,
for several reasons, lor lenders to usc stay waivers in their original loan
documents. First, they are unlikely to be enforced. Bankruptcy courts view
stay waivers obtained in a workout context dillelTntly Ii"om waivers that
are part of standardized loan documents. The former is the product of a

123. It is questionable whether Ihe grant of a prep..titioll waiver could be cballenged as
a voidable preference or a fraudulent conveyance. It seems dillinllt to argue that the ~ranl

of a prel'e1ilion slay waivl'r is a preferen(T becausl' the waiver does not really transkr any
inlert'st of the deblor in properly. In facl, Ihe deblor is incapabk or relinquishing Ihe pro
leclion of the aulomalic stay in Ihe absence of an ord", or tht' bankruptcy courl ";Iallting
slay relief Moreover, even if the grant hfllll' waivCl were such a transllT, it is unlikely Ihat
Ihl' waiver would allow Ihe secured lendn 10 receive more Ilran il would Ira\'(' I('"ei\'ed in a
Chaptn 7 liquidalion. Tire argument is no kss dillicult If" a fraudul"nt co",'!')',u,,'!' chalkllge.
To the extenl Ihal Ihese ar,,;umcnls are made, howevf'l, they would he assert cd at the time
Ihe secured lender seeks to enforce the stay waiver. Accordingly, these argumellis wOllld be
effecti\'e1y delermined inlhl' court's decision to enforce or not enlim'!' the prepetition waiver.

124. Such consideralion may include an eXIt'nsion of the loan lerm, a low,',. intn!',t rate,
a nc\'V loan, or reduced financial covenants.

\ :25. In If Alrium High Poinl LId. Partnership, 189 B.R. 5'l9, 007 (Ballkr.l\l.Il.J\'.C. 1995).
126. See Partee, mpra note 90, al 10.
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unique set of circumstances that has actually occurred, while the latter, it
llIay Iw ar~ul'll, is merely th,~ proverbial "kitchen sink" that lenders are
reputed to extort Ii'olll bO!ToWlTs. SI'Cond, there is already a demonstrated
rduct'IIHT among some courts to enf()rce stay waivers. By adopting boil
erplatt· stay waivers in original loan documcnts, Icnders risk "poisoning
the well" that has been created by the judicious use of stay waivers in
workouts, Finally, the use of a stay waiver in original loan documents may
taint the usc' by the Il~n(lt'r of a stay waivlT in a sllbsequent workout with
the same borrower, thereby leading a bankruptcy court to decline to en
f(JlTe the waivl'l' in the wl'rkout agreement :tS well as the one in lhe original
loan documents.

CONCLUSION

Prepetition waivers of the automatic stay are a useful device to contend
with the bankruptcy of certain borrowers f(,llowing a debt restructuring,
Their usefulness, however, is limited. As a practical matter, a stay waiver
by itself will not result in stay relief if till' circumstances for stay relief under
~ection 3G2(d) of the Bankrupt,·y Code 127 do not 0~herwi3e Lxisl. In tr.e
instances in which a stay waiver is enfl:JrlTd, a bankruptcy court likely
would have granted the secured lender stay relief anyway on the basis of
cause under section 362(d)( I), 12H including a bad-faith bankruptcy filing or
the inability of the debtor to reorganize, or under section 362(d)(2).12'J

Nonetheless, a stc:y waiver may still provide advantages to the secured
lender. At a minimum, it will provide an additional argument for lifting
the autonhttic stay. It may preclude the debtor from objecting to the mo
tion for stay relief: It may shift the burden of production in the lifi-stay
hearing Ii'om the moving creditor to the debtor. Finally, it may reduce the
home-court advantage that the debtor often enjoys in litigating in bank
ruptcy court. A debtor that attempts to backpedal from a prepetition stay
waiver and properly supported no-equity and no-reorganization represen
tations will likely have a difficult time before the bankruptcy court and
probably will not be allowed the same deference bankruptcy courts usually
afford debtors-in-possession at the beginning of a Chapter I I case. 1]0

\Vhile this may be an intangible bendit to the secured lender, its value
should not be overlooked.

The use of stay waivers should be judicious. Contrary to the advice of

I:n. Sa .wpm no!t· In.
12H. /d.
129. /d.
130. A lender with a prt'petition stay "ai"t'r ~enerally will st'ek to enfixce tht' waivt'r and

lift lhe aulonl<tti" stay ncar the commelllcment of lht' hankrnptcy cast'.
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some commentators,l:lI stay waivers should not be automatically used in
all workouts. Such use is unwise, shortsighted, amI a testament to the
ability oflawyers to mesmerize themselves with their own creations.l\~As
demonstrated in this Article, the enforcement of stay waivers is limited to
cases in which the debtor has no realistic prospect of reorganization. It is
exceedingly unlikely that a stay waiver will be enforced in circumstances
in which the debtor has a realistic prospect of reorganization, In addition,
the indiscriminate use of stay waivers will dilute, and ultimately destroy,
their value. 1J3 The inappropriate use of stay waivers will lead bankruptcy
courts-many of which already exhibit a general reluctance to enforce
stay waivers-to reject them in broad terms that may then be used to
support the argument that stay waivers are unenforceable per se.

Only a few years ago, stay waivers were universally believed to be un
enforceable. Notwithstanding their relatively short history and the prot
estations of some courts that continue to say stay waivers are unenforceable
per se, many lawyers now advise using stay waivers as a standard item in
workouts, It has even been suggested blanc commentator that the failure
to recommend the use of a stay waiver may constitute malpractice! IH In
a brief span of time, it appears lawyers have gone from a belief that stay
waivers are unenforceable to a belief that their creation is so essential that

131. Set, e.g., Adams & Haillit', SIlpra nok 122, at 30; I\IcNicholas, .I/lpra note ~IO, at :209.
At least one commentator has sounded a falst' alarm by su~gesting that "lenders' connsel
may expose themselves tu allegations of negli~ence by nut recommending the use of such
waivers in original loan dU('uments and in workout agreements." Partee, .<uIJ/a notc 90. at
IO. ~or the reasons discussed in this Article, the usc ofstay waivers in original loan documents
and their indiscriminate use in workout agreements are inell''t·tive and potentially destructive
to the device.

132. Credit is given to Harvard law professor Louis I AlSS, who, the author believes, coined
(in slightly dilTerem terms) the expression regarding this singular ability of lawyers. See Louis
Loss, The Fiduciary Conaplll.l Applied 10 Trading by Corporate "Insiders" in Ihe l'mled Siales, :n till Jll.

L. REV. 3i, 40-41 (1970).
133. A classic example uf when nol to use a stay waiver occurred dllring the writing of

this Article. The author assisted the general counsel of a borrower in the ne~otiation 01 a
five-month forbearance agreement to permit the consummation of an existing contract for
the sale of the collateral by the single-asset borrowcr. The matured loan was in the alllount
of $29 million. The sale price was significantly in excess of the loan amount, which would
assure the lender of the hili payment of its loan on the sale. In consideration of the fi,rb"ar
ance, the borrower agreed to pay the lender a fet' olSI ~H),OOO. The lender lImTk'Hingly
",ught a prt'petition stay waivl'f (rolll the borrower. The lendt'r's alll'mpt to nSl' a stay waivlT
in cit'CIllllslances in which thne was a realistic and imminent likelihond of'II(·,...ssful 1'1'01'

ganizatiun, substamial equity in the collateral. and a significant Ii.,. b"in~ paid hy the hor
ruwer is a clear example of the indiscriminate use 01 a stay Wai\'lT. It is ,·x,.....dingly unlikely
that evet> the most ardent supporters of stay waivers would enfi,rn' a waiver in thes.. cirnlln
stances. ~foreover, and rllore itnp0rlantlYt the use or a stay waiver in such circuntstaIH.-cs, if
litigated, is likely to draw the ire of hankruptcy judges alld will result ill unfavorahle ..ase law
that surely will undermine the legitimate use of stay waivers. Incidentally, the hO!TIlw"r
refused 10 give the stay waivlT.

134. Partee, Jup'a note YO, at 10. As previously disfussed, this suggestion is simply wrollg.
See .Iupm note 131.
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it may he tantamount to prolessional negligence not to ('ecommend their
lise in all workouts,

Contrary to what may be the prevailing view among many commen
tator's, prepetition waivers of the automatic stay should be limited to
workouts in which the lender reasonably believes the debtor would have
no realistic pnlslwet of reorganization should the debtor be unable to
succel~d Ii llIowing the workout. I TC, In such cases, enforcement is much
more likely. If knders resort to prepetition stay waivers as a standard
provision in original loan documents or in forbearance agreements, or if
lenders use them indiscriminately in workouts, one should expect an in
creasing number ofcases rejecting the enfOl'cement ofstay wJ.ivers. When
stay waivers are rejected by lourt~· in egregious or otherwi.:;e inappropri
ate cases, one shlJuld also expect that the language of the rejecting ccurt
wilI be as resolute and unqualified as that of the opinions in the few legal
precedents that !()rm the basis for stay waivers. Ultimately, this will \cad
to the demise ·ironicalIy, at the very hands of those whom it served
of a useful device to contend with the post-workout bankruptcy ofcertain
borrowers.

135. Th..re should b.. an objective basis for lhe lender's belief that there is no r..alistie
prospect of reorganization. The instinctive reaction of some loan officers in the evcnt of a
deblor's del'lUlt under a loan agreement is that the debtor has no ability to reorganize. This
reaction is not usually ground..d in an analysis of tilt" options available \0 tbe debtor in a
Chapter II reorganization but on the o!>slTvation that the debtor ('annot perform under the
terms uf the loan as originally structured. Needless to say. the termer and not the latter should
(orm the basis of the lender's belief as \0 the debtor's prosp..ct of reorganization.


